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IN THE SUPREME COURT OF
THE STATE OF NEW MEXICO

IN THE MATTER OF THE
STATE OF NEW MEXICO
COUNTY OF DONA ANA
THIRD JUDICIAL DISTRICT

State of New Mexico
Plaintiff,

V.
Michael Murphy,

Defendant.

Docket # CR-2011-560
Docket # CR-2011-1046
Judge Leslie C. Smith

Petition for Writ of Erohibition and Superintending Control
and Request for Stay

COMES NOW the State of New Mexico, (hereinafter "Applicant™) and hereby

moves this Honorable Court for a Writ of Prohibition and for Superintending Control

and Request for Stay. As grounds therefbre, Applicant states as follows:

Introduction and Statement of Facts:

This matter generally relates to the discovery Order issued by Judge Smith on
May 23, 2012 to Lisa Schultz, (hereinafter referred to as WITNESS), requiring her to
produce approximately five years (i.e. four years and nine months) of “any
medications prescribed for her by a physician”. As this judicial action is improper,

and the context in which it occurs is vital for an understanding of the matter, the




Applicant will begin with the one-year procedural history to which WITNESS has
been subjected in this case.

1) On April 8, 2011, Defendant’s attorney (Mr. Michael Stout) emailed WITNESS
and requested that she contact him. In this April 8% email Mr. Stout himself was
very clear as to the fact that the law did not require her to meet with him. As he said
in his email “Of course, you are not obligated to speak with me about any subject,
but, likewise, you can if you wish.” See “Unfiltered message” from Mr. Michael Stout
to the WITNESS, dated April 8, 2011, attached hereto as Exhibit 1, and made a part
hereof by reference. Believing that this was a correct statement of the law, i.e. no
obligation exists for a witness to speak prior to an indictment being issued to a
Target’s attorney, she did not do so at that time.

2) On May 4, 2011, WITNESS received a call on her private cell phone from Mr.
Stout, essentially requesting an opportunity to interview her concerning “Judge
Murphy”. According to WITNESS, Mr. Stout appeared to have another attorney on
the phone call. WITNESS advised the State that she felt pressured and intimidated
that Mr. Stout called her on her private cell, during her vacation, and apparently had
at least one other attorney on the line. She declined to meet with him.

3) On the afternoon of May 5, 2011, the Chief judge of the Third Judicial District
Court, Judge Driggers, who is also a witness in this case, personally approached
WITNESS to address the “issue” concerning her submitting to an interview with Mr.
Stout. Chief Judge Driggers indicated tl;at Judge Robinson, who presided over the
matter at the time, asked him to approach her to “explain” to her the cbligation to

provide a witness interview to the Defense. Chief Judge Driggers further indicated
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that Judge Robinson would not hesitate to issue an order against another person to
provide such an interview. However, Chief Judge Driggers told WITNESS that Judge
Robinson had contacted Chief Judge Driggers to convey a message that as a courtesy
to a fellow judge, was being asked to comply prior to the issuance of any action
against her. WITNESS was informed that an immediate answer was required in ten
minutes. Chief Judge Driggers then left the chambers of WITNESS.

4) judge Robinson acknowledged this extra-judicial contact in his order of May
6, stating: “This Court asked Chief Judge Driggers to speak with Judge Schultz to
explain she had a duty to discuss her testimony with the defense. Judge Driggers
called the Court yesterday evening to advise he had spoken to Judge Schultz about
her duty. However, Judge Schultz advised Chief judge Driggers she would not speak
to Mr. Stout.” See Exhibit 2, page 2, 1 6.

5) WITNESS did not state that she "would not speak to Mr. Stout”. In fact, she
explained that Mr. Stout had called her on her private cell the previous day, and she
felt “very pressured and intimidated”. She also said she had “real concerns about the
legality of what Mr. Stout is doing”.

6) Nonetheless, Mr. Stout, knowing and admitting in his April 8t email that the
law did not require her to give a witness interview pre-grand jury, went to Judge
Robinson and complained: “Judge Lisa Schultz [has] told him she could not speak to
him regarding the grand jury investiga:tion”. See Exhibit 2, page 1, T 1. Brackets
added.

7) On May 6, 2011, Judge Robinsonsl filed his Order requiring WITNESS to give a

pre-indictment interview to Mr. Stout, without any legal authority.




8) On May 9, 2011, WITNESS filed a Writ of Prohibition & Superintending
Control with this Court, requesting that Judge Robinson’s Order be quashed.

9) On May 10, 2011, this Court granted the Writ request.

10) On June 27, 2011, WITNESS received her first “Notice of Statement” and
“Subpoena Duces Tecum” from the Defendant.

11)  OnJuly 5, 2011, judge Smith granted the State’s “Motion to Quash” this Notice
and Subpoena.

12)  From July 6, 2011 until August 30, 3011, Judge Schultz received eight more
Notices of Statements, Subpoenas and/or Motions to Compel information (including
an “Addendum” to a Motion to Compel) from the Defendant.

13) In addition, during this time frame, the Defendant submitted two “partial
transcripts” of the witness’ interviews, requiring the provision of additional
responses. [On July 18, 2011, the undersigned received a “Topics of Privilege Claim”
from Defense Counsel. It contained three pages of “partial transcript” to which the
Defendant objected - out of a total of approximately four hours of questioning on
July 12, 2011. Further, on July 25, 2011, the undersigned received a second partial
transcript from Defense Counsel. It (;ontained two and 1/2 pages of “partial
transcript” to which the Defendant objected - out of a total of approximately
another six and ¥ hours of questioning on July 19, 2011.] -

14)  In other words, during an approximately eight-week period, the Defendant
demanded immediate provision of discovery in the forr:n of at least eleven (11)

different documents {repeatedly requesting essentially the same information).




15) As addressed in prior pleadings below, the pattern continued of the
Defendant requesting this information in violation of the WITNESS' due process
rights.

16)  Specifically, e.g., on July 15, 2011 (during this eight week time period), Mr.
Stout sought and obtained his second improper “éx-parté” order against WITNESS.
Additionally, on July 15, 2011, WITNESS was served a fourth time with a Notice of
Continuation of Statement and Subpoena for July 19, 2011 from 9:00 am. until
12:00 a.m. to resume at approximately 3:00 p.m. “until completed”. Again, WITNESS
was not provided with the required five days notice. Again, Defense counsel
demanded unlimited access WITNESS.

17)  Further, on July 15, 2011, at the time of service, Defense Counsel's staff
incorrectly informed WITNESS that the Supreme Court had issued an Order
requiring her to turn over all of the Judicial Standards’ material. WITNESS
responded that she had not seen, or heard, of any such order. Mr. Stout’s personnel
said she would drop it off at the courthouse. She also ivf;dicated that the Supreme
Court’s order was the reason for the new language in the ISubpoena, and she pointed
to the following language: “you are hereby commanded to produce the following
documents: Any and all documents concerning Judicial Standards complaint(s) filed
against you, to include but not limited to, documents related to the complaint(s)
against you and your response(s) to the complaint(s).”

18)  In short, Mr. Stout consistently violated the due process rights of WITNESS,
e.g. providing less than the required time to respond and demanding seemingly

unlimited access to “interview” time.
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19)  Yet in spite of Defendant’s approach, WITNESS suibmitted to the interviews,
responded to all pleadings and continued to provide any information not privileged

or confidential. This is a significant point, as Defendanit’s documents required a

|:
wide-ranging and thorough search for a large quantity of material.

20) By July 21, 2011, WITNESS filed her first “Motion for Protective Order” from

the Mr. Stout’s abuse of process.

21)  On September 8, 2011, the Court denied certam parts of the Defendant’s

|
requests, and ordered that the remaining information|be submitted for an “In

Camera” review no later than September 15, 2011. Judge Simith concluded by issuing

|
|
a “protective order”. He stated that: -

“With respect to the motion for protective order it is ordered that the
statement for September 19, 2011 will be the final statement of Judge
Schultz taken by Defendant, barring addltlonal indictments or other
" unforeseen circumstances. No further subpoenas or subpoenas duces tecum
of Judge Schultz will be permitted before trial except as aforesaid.” See

Exhibit 3, emphasis added in bold print. _|
!

22) Defendant filed another two Motions to Compel and for Production against

WITNESS on September 14, 2011 and September 19, 2011 respectively -- bringing
|

his total discovery pleadings (and/or demands}) for essent:ially the same information
|

to thirteen {13). !
' |

b

23)  WITNESS submitted a box containing the remainin:g items and documents to
|

the Court for its private review on September 15, 2011. |
!

24)  On September 19, 2011, Mr. Stout questioned WlTiNESS for the fourth (4th)
|
time (i.e. Mr. Stout has now questioned Judge Schultz foﬁ approximately eighteen

|
plus hours). During this interview, Mr. Stout asked for the first time if WITNESS was




“on” certain medication(s)? Specifically, e.g., Mr. Stout stated “ ... today, are you on
any kind of antidepressants...?” The State objected and WlTNESS invoked her right
to confidentiality pursuant to the Federal HIPPA law. i
25) During the hearing immediately following th:_e statement, Mr. Stout
complained about this answer. He stated that he had a;l;sked WITNESS about her
medical issues, becalise she had surgery (in 2008), with :r-nedical leave. [See partial
Certified Transcript attached hereto as Exhibit 4, page 29!, lines 12 through 18, and
made a part hereof by reference.]

Mr. Stout then stated: “So I was asking her, [ think appropriately, what kind

o

of drugs was she under in prescription form.” Id. at line 19'I through 21.
26)  Shortly thereafter, Judge Smith raised a hypothethal concerning drug abuse.

The following dialog is a partial excerpt from the hearing: |
I
Judge Smith: “Let’s assume -- bear with me. Agam'l always reduce things to
the absurd to make sure it makes sense. So, yes, back in 2005, or whenever
all this started, I don’t remember, [ was a heroml addict. So that would be
relevant. I think the jury would want to probably know that, don’t you
think?”

Mr. Chandler: “Well, it has to have some relevancy to the” --

: |
Judge Smith: “Because when you're an addict, you don’t remember anything.
Everything is kind of fuzzy. You know, [ don’t know!anything.”
|

Mr. Chandler: “She’s not alleging or claiming anyt'hing happened while she
was out on surgery or out on medical leave, or anythmg like that. All of this
happened prior to her even having this” - [See partlal Certified Transcript
attached heretc as Exhibit 5, page 30, line 13 through page 31, line 4.]

27)  Despite the State’s attempts to point out the irrele!_vancy of any prescription

drug list, and the fact that no party has any evidence or all!egation of memory loss of
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WITNESS, Judge Smith ruled that it was relevant. Specifically, the following is a

partial excerpt from the hearing:

|
Mr. Chandler: “And, your Honor, that would be like, for example, saying that
if when he’s saying he’s in this liquor store robbery, if I got robbed in 2007,
what does it matter if I took -- if I had surgery...”

Judge Smith: “1 don’t care what it matters. She can answer that. She can list
them out. It may take her awhile because she ma_‘,lr not be abile to think of all
of them off the top of her head. But she’s going to be able to get the
prescription information and give him the list of the drugs. That's pretty
simple...” [See partial Certified Transcript attached hereto as Exhibit 6, page

32, line 24 through page 33, line 10. Bolding addedi]

[udge Smith: “..I'm ruling that it could be relevant, Judge.” [See partial
Certified Transcript attached hereto as Exhibit 7, page 33, line 25 ]

b

28) WITNESS asserted her Federal HIPPA rights, and asked: "because I am

disabled and because 1 had a foot surgery, now my medications are going to be

disclosed?” [See partial Certified Transcript attached hertleto as Exhibit 8, page 34,

lines 9 through 13.] Judge Smith then altered his order to an In Camera review, (as

opposed to disclosure directly to the Defense). [1d., page 3-’:}, line 14 through 15.]
t

29) After brief discussion, Judge Smith announced his order, indicating that if
WITNESS didn't like this ruling, then she should “writ it™

Judge Smith: “2007 until now. It’s the list of prescription drugs, and it comes
to me. And if she doesn’t want to do it, that's okay. It will have consequences
in the case.... And if she also -- if the Judge doesn't like the ruling, writ it. It's
simple. That s why there’s a Supreme Court.” [See partial Certified Transcript
attached hereto as Exhibit 9, page 35, lines 10 through 16. Also, c.f. page 33,
lines 11-13, and page 34, lines 23-25. Id,, Parenthetical material added, and
material deleted as reflected by the ellipses.]

30)  Later, WITNESS, without success, asked Judge Smith if: “it’s not sufficient for

you to put me under oath and ask me whether or not I'm an addict, or intoxicated, or




|
anything like that? That’s not sufficient?” [See partial Cellrtified Transcript, page 47,

lines 19 through 22, attached hereto as Exhibit 10, and made a part hereof by
|
reference.] ‘

This offer was not sufficient.
31) On December 7, 2011, WITNESS provided a letter to Judge Smith inquiring as
to the status of a written order concerning the prescription drug list, stating:

“I am writing this letter to request an order concerning the production of a
prescription drug list. Specifically, I have not recéived a filed, written order
concerning the production of the last four years of prescriptions drugs.

| do not know if the Court has, sua sponte, reconsidered its’ verbal decision,
or if an Order was filed that I did not receive. If an order has been filed, 1
would very  much appreciate receiving a copy of it. If one has not been filed,
then I am hereby requesting the issuance of a written Order so that | may
determine the exact parameters of the Court’s dilrections. This will enable
me to assess my obligations, if any, and thereafter, determine my response.

If you have any questions concerning this request, please do not hesitate to

contact the parties, and myself.” |
|

32) On or about December 8, 2011, the Court issued production of materials
resulting from its “In Camera” review. From a significant box of materials, this court

found that twenty-five pages of one document, i.e. the \.;vitness’ journal, were not

covered by "attorney-client” privilege, etc. It should also bg noted that the Court had
1

heavily redacted these pages. [The only other material thailt was disclosed consisted
of certain footnotes (attachments) to this journal, presumably two brief recordings
of Mr. Stout, and a 3 and 1/2 minute portion of a third recording.]

33) On December 12, 2011, the Defendant filed his “l‘l_doti(m to Release Certain

Materials For Context and to Preserve Materials Not Produced.” This pleading




essentially requested that the Court reconsider its’ In Camera review, and issue
production of additional documents.
34) On December 14, 2011, Judge Smith issued an email via his assistant, stating:
“re: medical information: Judge received a letter. from Judge Schuitz asking
that the medication order be reduced to writing.|Since the ruling was from
the bench and verbal and since no order has been prepared and approved by
all counsel and the witness, no order has been entered No such order will be

approved unless it tracks the language at the hearmg and is submitted with a
partial transcr{pt OR is approved by all counsel and the witness.”

35) On or about January 13, 2012, WITNESS filed her, “Response to Defendant’s

Motion to Release Certain Materials For Context and to Preserve Materials Not

Produced”.
36) On January 30, 2012, Judge Smith issued his Order denying Defendant’s
request for further production of documents.

37)  On Thursday May 10, 2012, Mr. Stout emailed Judge Smith, submitting a

proposed Order concerning the list of prescription drugsi. In other words, Defense
counsel waited approximately eight months to launch thisf demand for an Order that
he was required to complete. Further, Mr. Stout’s May:' 10, 2012 email to Judge
Smith contained a devious proposed order, and a partial transcript. For example, the
submissions do not contain the court’s September 19, 2(’;)11 verbal order that the
drug list be submitted “In Camera”.

38) On May 22, 2012, the Applicant (State of New Mexico) filed a “Motion for
Reconsideration of Court’s Verbal Order of Productionfof Witness’ Prescription
Medication(s) For Almost Five Years”. See Motion for Reconsideration attached

hereto as Exhibit 11.

10



39)  On May 23, 2012, Judge Smith filed an “Order Re: Disclosure of Information
by Witness. Lisa Schultz”, referencing his oral order fmm September 19, 2011,
which orders WITNESS to prepare a list of any medicatiti.ms prescribed for her by a
physician from January 1, 2007 through September 1“3, 2011 for an In Camera
review on or before June 5, 2012. The Court then expl;ains that it will determine
what, if any, information from the list will be revealed, émd failure to submit a list
will result in WITNESS being barred from testifying atitrial. See Order attached
1

hereto as Exhibit 12, |

40) On June 4, 2012, Judge Smith emailed an Order denying State’'s Motion for
Reconsideration on Court’s Verbal Order of Production! of Witness’s Prescription
Medication(s) for Almost Five Years, which was to be ﬁle(li on the same date. In this
Order the Court states that it is aware that there'are certain prescription
medications, for example benzodiazepines, with side efﬂ;ects of which may include
forgetfulness or memory loss. The Court further statesithat it will be looking for
these types of medications, despite no questions or allegations by either party of
this prescription or any memory loss of WITNESS. So, witll'l al due respect, the Court
is now acting as an expert in pharmaceuticals by inde;i)endently reviewing what
medications he believes can cause memory loss of WITNESS, assuming she actually
took any such medications over the timeframe set out by tixe Court. See Exhibit 13.
41}  The Applicant is unaware of any law in New Mexic‘:o that supports an Order

for Production in a Criminal case of a witness’s prescriptions, nor has Mr. Stout or

the Court cited any law that supports Defendant’s oral request or the Court’s Order.

11
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42)  Respectfully, the Applicant interprets the law differently than judge Smith,

and is in need of immediate guidance from the Supréme Court concerning this

matter.

43) The question raised by this writ pertains solely tojproduction of Prescription

1
'

Drug Lists and to no other matters.

The Orders, issued by Judge Smith, dated May 22 and June 4 2012, appears to
lack any Jegal authority.

1) Defense presented no case law in support of his request for this information.

2) No evidence was presented that WITNESS was, 015' is, in any manner lacking
in memory, judgment, or competency.
3) No argument was presented that such information would be relevant, or
reasonably calculated to lead to the discovery of admissible evidence, as required by
the Rules of Criminal Procedure. See e.g. Rule 5-503 (C). I

4) The State has not called into question the physical, or mental, status of

WITNESS.

5) The physical, or mental, state of mind, and/or stat;us of WITNESS, is neither
an element of the offense(s) with which the Defendant is (fharged, nor an element of
the defenses to those charge(s). Consequently, any information concerning this topic
is non-discoverable pursuant to the rules of discovery, gnd the case law in New
Mexico.

6) The charge of Bribery, e.g., in Docket CR-201 1-104%, is not based in any form
or fashion on the memory of WITNESS. In fact, it is based entirely on a tape

recording of the Defendant’s own conversation with WITNESS. As such, not even a

12




“red herring” argument concerning WITNESS’ memory or judgment can be

interposed by the Defense.
7) The case law in New Mexico does not support tﬂis order for production of
prescription drug information of a witness. In fact, it_does not even support a
request for testimony concerning a witness’ jllegal | use of drugs, let alone

prescription medication. First, the cases refer to such issues as a witness’ prior drug

addiction (to heroin), illegal drug trafficking/drug deaEing, smoking a marijuana
cigarette, etc. -- not to orders for prescription medicat;ion. See respectively, e.g.,
State v. Blea, 101 N.M. 323, 681 P. 2d 1100 (NMSC 1984]!,(hereinafter referred to as
“Blea”), State v. Rael, 117 N.M. 539, 873 P, 2d 285 (!NMCA 1994} (hereinafter

referred to as “Rael”}, and State v. McDonald, 126 N.M. |44, 966 P. 2d 752 (NMSC

1998) (hereinafter referred to as “McDonald”).

8) Secondly, these cases uniformly hold that even this information is not

admissible. !

Specifically, e.g., the New Mexico Supreme Court in “Ble?a” upheld a decision that

l
Defendant’s proposed cross-examination of a State’s witness on her prior drug
|
{
addiction was inadmissible. See “Blea” at pages 326 - 327. If a witness’ prior drug
addiction to heroin is inadmissible, how, exactly, is a list of prescription medication

relevant, or reasonably calculated to lead to the discovery of admissible evidence?

9) Of course, the case law does not allow the Defendant’s history of illegal drug

information (e.g. drug dealing) at trial. As the Court of Appeals stated in “Rael”:

“The danger of unfair prejudice from admission of the drug-related evidence,
by contrast, was great.... Evidence that even a witness had been involved
with drugs  has been held to be properly excluded as unduly prejudicial
under Rule 403. State v, Blea, 101 N.M. 323, 327, 681 P. 2d 1100, 1104

13




(1984). A mere allegation of drug sales by a defendant charged with
possession of a firearm transgresses the limit of Rule 403 even more clearly.
See United States v. Sullivan, 919 F. 2d 1403, 1416 (10th Cir. 1990}, cert.
denied, --- U.S. ----, 113 5. Ct. 285,121 L. Ed. 2d 21'|1 (1992), and cert. denied, -
-- US. ----, 113 S. Ct. 1013, 122 L. Ed. 2d 161 [117 N.M. 543] (1993). In the
present case, Rule 403 prohibits the admission ofsuch prejudicial evidence.”
“Blea” at 288-289.

10) The NM Supreme Court later cited this decision with approval for the
|

proposition that: “the danger of unfair prejudice from admission of drug related

evidence... was great”. “McDopald” at 758. Also, c.f. State v, Mills, 94 N.M. 17, 606 P.

2d 1111 (Ct. App.), cert. denied, 94 N.M. 628, 614 P. 2d 54|5 (1980).

11)  Other states are in agreement with New Mexico. l%or example, “Texas courts
have consistently upheld the exclusion of evidence of a witness’s prior drug use for
general impeachment purposes... Texas courts ‘implicitly abolished the

impeachment of witnesses with evidence of drug addiction”. See Commera and

ndustry Ins. Co. yellant v. Kim F n_Stewa Benefici to Bruce

|

Steward, Deceased, Appellee (Tex-App., 2011). Also, see, ‘e.g,, 11.S. v. Landron-Class,

714 F. Supp. 2d 278 (US Dist. Ct, D. Puerto Rico 2010).

12)  Finally, it bears mentioning that the undersigned is unaware of any case
I
permitting this sort of discovery against a witness to bribery. Indeed, such absence
of case law makes sense. For this Court to set precedence, would establish poor

public policy. It would not only have a chilling effect upan witnesses who wish to

disclose illegal activity, it would also open the floodgates for this type of harassment
|
to occur. Specifically, e.g., all witnesses to a crime, including police officers, and

other citizens could be ordered to produce years of their prescription drug list(s).

14




13) Under these circumstances, it is the State’s posit

request for such information is overly intrusive of a witness to a crime.

WHEREFORE, the State of New Mexico respect

tion that the Defendant’s

fully requests that Judge

Smith’s Order(s) requiring witness Lisa Schultz to submit a list of nearly five years

worth of prescription drugs, if any exists, to the Court for an In Camera review be

set aside. Furthermore, the State requests a stay from
deadline of June 5% to submit Lisa Schultz’s prescription

may appropriately determine if Judge Smith’s Order is lawful, as any disclosure of

Judge Smith’s order and

list so the Supreme Court

her prescriptions, whatever they might be, prior to the Supreme Court’s ruling could

cause immediate and irreparable harm to both her personal and professional

reputation.

Respectfully submitted,

Matthew Chandler

9th Judicial District Attorney
Special Prosecutor

417 Gidding, Suite 200
Clovis, NM 88101

15




Verified Petition

[ hereby swear and affirm that the undersigned has read the petition and that the
statements contained in the petition are true and correct to the best of the signer’s
knowledge, informaticn and belief.

Matthew Chandler
Special Prosecutor

16




| Certificate of Mailing

1 do hereby certify that a copy of the foregoing wasfaxed {or mailed, or hand-
delivered) to the following on the 4 _ day of June 2012,

Mr. Michael L. Stout Honorable Judge Leslie Smith
910 Lake Tahoe St Emailed
Las Cruces, NM 88007-4103 Las Cruces, NM

PHONE # (575) 524-1471
FAX # (575) 647-0408

Lisa Schultz (witness)
Emailed
Las Cruces, NM

Nt & W ze

Matthew Chandler
Special Prosecutor

17
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hitp:/fmail.nmeouns. gov/zimbra'h/printmessape 2id=6379

Zimbra lerdics@nmeotrts.gov
+ Font size -

Unfiltered message

From 1 Michael Shout <mistot @nm.nets Fi, Apr 08, 2011 02:20 PM
Subject : Unfiltered message
To  Schuitz Lisa <lodics@nmooutts.goyv:-
Dear Judge 'schuits (Lisa),
I dor't mean to bother but a few days ago 1 left 3 message on your office phone for you ta call,

Surprisingly, some time later your assistant Lisa King apparently told my secretary Linda|Miller that
tha judge "cannot” talk to me. Idmthmﬂmequotetaco.uate,btﬂfumttmmenm

Rather:hanmiynnmmﬂmwtwmmwmﬁswlllmﬂeasemmm
Twould fike for us to talk - and I know of no resson you could not - but, If there Is a

reason you feel you are not allowed, or If you simply den't want to, pidase just let me kriow, (Of courss, you are
rot obilgated to speak with me about sy subdect, but, likewise, you can if you wish.)

Inanyevem,pieasemantra'eu-bymmmwenarramegovlslt—ormt.

Thenks. Hope you're well,
Michoe! Stoit

STATE'S
EXHIBIT

471172011 5:36 PM




him regarding the prand jury investigation.

FILLD 1IN OPEN Croutl

STATE OF NEW MEXICO
COUNTY OF DONA ANA
THIRD JUDICIAL DISTRICT pare Selugh vtasy
- - ‘\
No. D-307-CR-2011-1G; Subfile CS 2011-07 L J
(FILED UNDER SEAL) . v
| DISTRICT .IUESGE
IN THE MATTER OF THE |
DONA ANA COUNTY GRAND JURY
CONVENED ON MARCH 1, 7011,

ORDER
THIS MATTER came before the Court on Mag; 5, 2011, as past of a hearing, to

determine if there were any mpscellancous matters to be addressed to keep this case on

track.

1. M. Stout advised Judge Lisa Schultz has told him she conld got speuk to

2. Mr. Chandler agrees there is no reason Judge Schultz cannot speak with

- Mr. Stout and advised neither he nor his investigators had told Judge Schultz not to talk

10 M. Stout or anyone!el:;e.

3. Jomes, inter alia, inoposes on the Couﬁ a supervisory duty to see that its
grand jury and its process are not abused, The process by which witnesses are compelled
to attend the grand jury is the Court’s process. The Court is required to formulate a
procedure to implement the target's right to alert the grand jury to potentially exculpatory
evidence.

4. The discovery in this case shows Judge Schultz|bas spoken to the State as
well us others about the subject matter of this grand jury investigation.

5. Mr. Stout is entitled to interview Judge Schultz since she has been

identified as a witness for the State on May 12, 2011. Indeed, Judge Schultz is pamed as

R T (RN Y u)
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& primary witness in the Target Notice. Mr. Stout needs this interview quickly s0 he can

prepare his Jones letter.

This Cowi askud Chief Judge Driggers 1o speak with Judge Schultz to

explain she had 2 duty to discuss her testimony with the defense. Judge Driggers called

the (Court yesterday eveﬁing to advise he had spoken to Judge Schultz about her duty.

However, Judge Schultz advised Chief Judge Driggers she would not speak to Mr. Stout.
7. Inlight of Judge Schultz’ refusal to speak to the defense, to not accept the

advice of her Chief Jﬁdge, the Court is conceroed a subpoens

not be adequate process and, therefore, this order is necessary.

issued by the defense will

8. This Coust finds the interests of justice, fairness and due process requires

Judge Schultz to discuss her testimony with the defense.

The Court is seriously

concerned her refusal will result in delaying the grand jury proceedings. The Court finds

the interests of justice requires an {mmedjafe statement
specificelly waives the requireinent of five (5) days notice or

5-503A.

from Judge Schultz and

a subpoena as required by

9. Judge Schultz has a specia) duty as a lawyer and judge to respect the legal

system and assist the quality of justice and not engage in
administration of justice. Preamnble and scope of Rules of Prc

et. seq,; 16-804D and 21-200A.

conduct prejudicial to the

sfessional Conduct 16-109,

10.  Since tme is of the essence, the Court orders Judge Schultz to give an

interview to Mr. Stous on. or before May 9, 2011 (preferably May 6, 2011, since the Court

undezstands the Las Cruces Courthouse is virtually shutdown due to the sweariog w of




Judges Ricdel and Palomino) so he can prepare his Jones|letter and otherwise make

informed decisions as defense counsel,

11.  Mr. Stout shall contact Judge Schuitz upon receipt of this Order to arrange

a time for the interview today, May 6%, or May 9, 2011.

IT IS SO ORDERED. Kad
/ [
ey ] M |
J. C. ROBINSON J
DISTRICT JUDGE, DIV, I
Certificate of Mailing
I certify a copy of the foregoing was faxed to the following on the l}p\ day of
May, 2011
Matthew Chandlet Michael L. Stout
District Attomey Aftorney at Law
FAX #(575) 769-3198 FAX #(575) 647-0408
Douglas R. Driggers Lisa C. Schultz
Chief Judge District Judge
FAX #(575) 528-8328 FAX #(575) 528-8359

-&__QL‘M
Trial ;oun Admipistrative Agsisary
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STATE OF NEW MEXICO 1
COUNTY OF DONA ANA oo It Cop
THIRD JUDICIAL DISTRICT DO ARA COURTGY,

STATE OF NEW MEXICO
Plajntiff,

n

riminal Caunse No. CR-2011-560
CR-2011-1046
Judge Leslie C. Smith

v,

MICHAEL MURPHY,
Defendant,

QKQE&Q&MQELQN_'&Q_L.LA_B_S' DEEENDANT’S 4 § UBPOENA DUCES TECUM,

AND VACATING AND RESETTING STATEMENT OF JUDGE SCHULTZ,

THIS MATTER comes before the Court on the Motion to Quash 4% Subpoena Duces
Tecum (in this cause), Requesting Same Information Already Denied, Provision of Privilege Log
and Motion for Protective Order filed on September 2, 2011. The Court keld a hearing on the
Motion to Quash and other matters on September 5, 2011, The Court finds the fallowing:

WHEREFORE,

IT IS ORDERED that udge Schuliz’s statement originally set for September 6, 2011

has been VACATED and will be RESET for Monday, September 19, 2011 at 8:30a.m. The

remainder of the order entered on August 23,2011 regarding the statement remains in ef¥ect,
IT IS FURTHER ORDERED that the Motion to Quash 4“" Subpoena Dﬁccs Tecum is

GRANTED IN PART as follows: |
With respect to Paragraph 1 of the Subpoena Duces Tecum: Judge Schultz shall provide

the journal at issue to the Court for an i camera review.

With respect to Paragraph 2 of the Subpoena Duces Tecum: subsection (a) is denied as

STATE'S
EXHIBIT

BIZBECSELS

dnod L10THISTA daTHL

1 3Yd




vague — “‘inappropriate activities” calls for a judgment call on the

part of the witness. With

respect to subsections (b) and (c), Judge Schultz said on the record that she has searched her files

and records and has produced all responsive documents; therefore
moot. As to the emails and communications with Judge Driggers,
Valentine referred to on page 9 of the Motion to Quash 4" Subpoe
shall be submitted to the Court for an in camera review.

With respect to Paragraph 5 of the Subpoena Duces Tecun
the documents at issue to the Court for an in camera review.

With respect to Paragraph 14 of the Subpoena Duces Tecu
duces tecum is overly broad. Judge Schultz shall provide any docy
between personnel and judges or judges and judges to the Court fc
Judge Schlutz is not in possession of any such documents, she sha

With respect to Paragraph 16 of the Subpoena Duces Tecu
it is the Court’s understanding that one journal (the “Pay for Play™

furnished to defense counsel. It is the other journal (see order with

the requests are denied as
Mr, Osborne, and Judge

na Duces Tecum, the same

1: Judge Schultz shall provide

m: as written, the subpoena
iments concerning problems
& an in camera review. If

[l file her response so stating.
m: as discussed at the hearing,
journal) has already been

respect to Paragraph 1)

prepared by Judge Schultz that is hercby ordered to be produced to the Court for an in camera

review,

With respect to Paragraph 19 of the Subpoena Duces Tecu

m: Judge Schultz said on the

record that she has no responsive documents; therefore, the request is denied as moot.

With respect to Paragraph 21 of the Subpoena Duces Tecu

M As to the emails and

communications with Judge Driggers, Mr. Osborne, and Judge Valentine regarding the election

of the chief judge referred to on page 12 of the Motion to Quash 4

same shall be submitted to the Court for an in camera review,

" Subpoena Duces Tecum, the




With respect to Paragraph 22 of the Subpoena Duces Tecum: To the extent any

responsive documents have been sent by Judge Schultz to the Judi
Judge Schuliz is not required to produce them in this casc under th
Mexico Supreme Court.

All documents for the /n camera review shall be produced
September 15, 2011.

With respect to the motion for protective order: it is ordere

cial Standards Commission,

e June 30 Writ from the New

to the Court no later than

d that the statement set for

Scptember 19, 2011 will ke the final statement of Judge Schultz taken by Defendant, barring

additional indictments or other unforeseen circumstances. No further subpoenas or subpocnas

duces tecum of Judpe Schultz will be permitted before trial exéept
IT IS FURTHER ORDERED that any motion to sever m
2011.

IT 1S SO ORDERED.

approv lephon
LESLIE C, SMITH
DISTRICT JUDGE

as aforesaid.

ust be filed by September 29,

PRO TEMPORE
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FBI.

MR. STQUT: That's t
See, that'é two year later. I'm as
earlier——

THE COURT: I can't
that. Oncé-the witness has answere
you're stubk with the answer. Over
up. Take it up.

| MR, STQUT: Let me g
other.

THE COURT: All righ

MR. STOUT: I starte

about medical issues. And I'm not
into sensitive area medical issues,
about -- because her Jjournal talks
surgery, being under, having an ane
one point, having been out for seve
so forth. j

So I was asking her, I th
appropriatély, what kind of drugs w

prescription form.

THE COURT: Sure.
MR. STOUT: Anti-anx
antidepres?ants, whatever.
THE COURT: Or none.
: ELSIE R. PORTER, CCR,
LAS CRUCES, NEW MEXICO 57

WO years later.

king her

help you with
d the question,
ruled. Take it
ive you the

t, go ahead.

d to ask her
trying to get

but I was asking
about her having
stheéiologist at
ral months, and
ink

as she under in

iety,

RDR .
5=523-8233 STATE'S

EXHIBIT

Blumbarg No. 5138
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MR. STQUT: And she

that question.

THE COURT: And the
don't want to answer it?

MR. CHANDLER: She r

your Honor., My two cent

objection,
that it would be a fair question to
under anything right now that is ca

narcotics prescriptions or anything

THE COURT: Right no
even.

MR. CHANDLER: Well-

THE COURT: Let's as
me, Again, I always reduce things
make sure it makes sense. So, ves,
whenever all this started, I don't
heroin addict. So that would be re
the qjury would want to probably kno
think?

MR. CHANDLER: Well,
some relevancy to the --

THE COURT: Because

addict,

kind of fuzzy. You know, I don't k

MR. CHANDLER: She's

ELSIE R. PORTER, CCR,

you don't remember anything.

would not answer

resson was? o Just

aised a HIPAA
s into that was
say, Are you
using -- any
at this time.
back then

W or

sume —-- bear with
to the absurd to
back in 2005, or
remember, I was a
levant., I think
w that, don't you
it has to have

when you're an
Everyvthing is
now anything.
not alleging or

TR- 30
RDR

T STATE'S
EXHIBIT

LAS CRUCES, NEW MEXICO 575-523-8233
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claiming aﬁything happened while sh
surgery or:out on medical leave, or
that. All of this happened prior t
this—-

THE COURT: Let's ge
question.-:What‘s the guestion? 1In
about tiﬁeﬂ What's the question yo
her?

MR, STOUT: Well, I
precise quéstion I asked her at tha

THE COURT: No, righ

MR. STOUT: The issu
prescription drugs have you ——- I gu
have to be;limited to prescription
assuming pfescription drugs —-- what
drugs have you had prescribed and w
used? '

THE COURT: For what
Since she was a baby or what?
Since th

MR. STOUT:

her journal. So it would be -- nat
time she had this surgery, I believ
baelieve. I may be wrong.
I THE CQURT: From 200

went to know her prescriptions?

ELSIE R. PORTER, CCR,
LAS CRUCES, NEW MEXICO 57

e was out o©on
anything like

o her even having

t the precise
stead of guessing

u want to ask

don't know the
t tiﬁe.

t now.

e is. what

ess it doesn't
drugs, but I'm
prescription

hat have you
period of time?
e beginning of

urally be at the

e 1t was 2008, I

8 to now, you
RDR

5-523-8233

TR- 31
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1 MR. STOUT: For example —--
2 THE COURT: Don't give me an example.
3 Just give me the question. I'll rule on it.
4 MR. STOUT: You like the absurd
5 example, so to make the point, right?
& THE COURT: I don't |[care about a
; 7 point. I'm leaving in just a minutle. I'm going.
8 S0 give me the question. I'll rule on it.
9 | MR. STOUT: If she's affected by

10 drugs during any of these reports--

| 11 j THE CQOURT: I'm with you, Mr. Stout.
| 12  Just give he the question. What is| it?
13 MR, STQUT: What prescription drugs
14 have you used?
15 THE COURT: Since whlat date?
16 MR. STOUT: Since the date of the
17 journal,
18 THE COURT: So 2008 [to present.
19  Would that be good enocugh? 2007 to; now?
20 MR, STQUT: It would be 2007. It
21 would be August 31st, 2007.
22 THE COURT: To now, o today? What
i 23 prescription drugs have you been onp?
24 i MR. CHANDLER: And, your Honor, that

25  wculd be like, for example, saying that if when he's

TR- 32

i ELSIE R. PORTER, CCR,| RDR .
: LAS CRUCES, NEW MEXICO 575-523-8233 STATE'S
EXHIBIT
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saying he's in this liquor store ro
robbed in 2007, what does it matten

I had surgery--

THE COURT: I don't
matters. She can answer that. She
ocut. It méy take her awhile becaus

able to think of all of them off th

head. But she's going to be able t

prescriptign information and give h

the drugs.: That's pretty simple.

| JUDGE SCHULTZ: I ob

.THE COURT: Take it

ruling. |

JUDGE SCHULTZ: May

THE COURT: Of cours

i JUDGE SCHULTZ: I ne
opportunit? to respond.

THE COURT: Go right

. JUDGE SCHULTZ: I'm

being treated like a rape victim as

And I

a witness of a train

this Court: is saying

prescription medication, whether—-

THE COURT:

wreck?

that four year

I just t

Because I'm ruling that it could be

ELSIE R. FORTER, CCR,
LAS CRUCES, NEW MEXICO 57

bbery, if I got

if I toock —-- if

care. what it

can list them

e she may not be
e top of her

o get the

im the list of

ject, your Honor.

up. That's the

I re?pond?
e.

ver had an

aheéd.

wondering why I'm
opposed to, say,
m wondering why

s of my

old you why.
relevant, Judge.
TR- 33

RDR
5-523-8233
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being treated’-like a

saying he'$ in this liguor store rof
robbed in ZOOT, what does it matter
I had surgéry——

THE COURT: I don't ¢

matters. She can answer that. She

out. It may take her awhile because
|

able to think of all of them of f thgq
head.

But 'she's going to be able tc

prescription information and give hi

vbery, 1f I got

if T took —-- if

rare what it

can list them

> she may not be
2 topiof her
get: the

m thé list of

the drugs. :That's pretty simple.
; JUDGE SCHULTZ: I object, vyour Honor.
THE COURT: Take it yp. That's the
ruling.
JUDGE SCHULTZ: May I respond?

' THE COURT:
' JUDGE SCHULTZ:

oppeortunity: to respond.
i THE COURT: Go right
; JUDGE SCHULTZ:

rape victim as
a witness of a train wreck?
this Court is saying
prescriptioh medication, whether--

| THE COURT:
Because I'miruling that it could be

, ELSIE R. PORTER, CCR,
LAS, CRUCES, NEW MEXICO 575

Of coursdg.

that four years

1 never had an

aheaa.

I'm wondering why I'm

opposed to, say,

And I-'m WOndéring why

of my

I just tocld you why.

rele%ant, Judge,

RDR
-523-8233

STATE’S

EXHIBIT
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Here's the way.

on a prescription drug that -- and
under an order that he can't do any
look at it. He can't even show it
JUDGE S5SCHULTZ: I'm
is a violation of my HIPAA rights 0
1f the Court wants to see my prescr
able to prove that I am not an addi
on pain medication, etc. etc., but
disabled, this is really a violatig
That becauée I am disabled and beca
surgery, now my medications are gol
disclosed?
THE COURT: All righ
and show it to me. Make the list a
JUDGE SCHULTZ: How
THE COURT: However
it. If you don't want to make 1it,
It's up to you. I'm ordering you t
you don't want to do it, I can't ma
You don't have to give me the dosag
just a

else, list of the drugs. Yo

it to me. Don't give it to him. A

upsets you, Judge, I understand tha

why there is a Supreme Court.

ELSIE R. PORTER, CCR,
LAS CRUCES, NEW MEXICO 57

For example,

if you were
it's going to be
thing with it but
to the defendant.
saying that this
0 privacy, that
iptions to be
ct, that I am not
because I am

n of the ADA law.
use I had a foot

ng to be

t. Make the list
nd show it to me.
do I make a list?
you want to do
don't make it.

c do it, but if
ke you do it.

es or anything

u can just give
nd if the ruling
t. And that's

RDR
5-523-8233
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don't know what the dates are. I don't know what--

W -1 Oy s W N

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

THE COURT: He just |asked for a list.
Do the best you can. Give him the [list.

JUDGE SCHULTZ: Overn a four-year
period, or currently, or--

THE COURT: Is the ruling unclear?

MR. CHANDLER: I'11
THE COURT:
list of prescription drugs, and it
1f she doesn't want to do it,
have consequences in the case. But
me only. And if she also -- 1f the
like the ruling, writ it.
there's a Supreme Court.
JUDGE SCHULTZ: Your
want to know why I am being treated

all other witnesses.

given far more rights than any other defendant?

am I being treated --

THE COURT:

2007 untlil now.
comes to me.

that'ls okay.

It's simple.

Apparently,

work with her on

It's the
aAnd
It will
it will come to
Judge doesn't

That's why
Honor, I just

differently than

Why is this defendant being

Why

you've never

been in front of me or had me in court before,

because I give everybody the same treatment,

Everyboedy.

ELSIE R. PORTER, CCR,
LAS CRUCES, NEW MEXICO 578

Judge.

RDR
»—523-8233

STATE'S
EXHIBIT
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saying he's in this liquor store rgb

robbed in 2007, what does it matter

I had surgery--—

THE COURT: I don't |c

matters. She can answer that. She

out. It may take her awhile because

able to think of all of them off the

able to

head. But she's going to be

prescription information and give hi

bery, if I got
if I took —-- if
are what it

can list them
she may not be
top of her

get the

m the list of

the drugs. That's pretty simple.
JUDGE SCHULTZ: I object, your Honor.
THE COURT: Take it jup. That's the
ruling.
JUDGE SCHULTZ: May [I respond?
THE COURT: Of course.

JUDGE SCHULTZ:

I never had an

opportunity to respond.
THE COURT: Go right| ahead.
JUDGE SCHULTZ: I'm wondering why I'm

being treated like a rape victim as

a witness of a train wreck?
this Court is saying that four years
prescription medication, whether--
THE COURT: I just to

Because I'm ruling that it could be

- ELSIE R. PORTER,
LAS CRUCES, NEW MEXICO

CCR,
575

oppesed to, say,

And I'm wondering why

of my

1ld you why.

relevant, Judge.
TR- 33

RDR

-523-8233
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Here's the way. For exan
on a prescription drug that -- and
under an o}der that he can't do any
look at it. He can't even show it
JUDGE SCHULTZ: TI™'m
is a violation of my HIPAA rights t
if the Court wants to see my prescr
able to prove that I am not an addi
on pain medication, etc. etc., but
disabled, this is really a violatio
That because 1 am disabled and beca
surgery, now my medications are goil
disclosed?
THE COURT: All righ
ard show it to me. Make the list a
JUDGE SCHULTZ: How
THE COURT: However

it. If you don't want to make it,

ple, if you were
it's going to be
thing with it but
to the defendant.
saying that this
o privacy, that
ipticns to be

ct, that I am not
because I am

n of the ADA law.

use I had a foot

ng to be

t. Make the list
nd show it to me.
do I make a list?
ou want to do

don't make it.

It's up to you. I'm ordering you t
you don't want to do it, I can't ma
You don't have to give me the dosag
else, just a list of the drugs. Yo
it to me. iDon't give 1t to him. A

upsets you, Judge, I understand tha

why there is a Supreme Court.

ELSIE R. PORTER, CCR,
LAS CRUCES, NEW MEXICO 57

0 do it, but if
Le you do 1it.
es or anything
u can Jjust give

nd if the ruling
t. And that's

TR- 34
RDR
5-523-8233
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JUDGE SCHULTZ: Right.

THE COURT: And there is nothing
else?

JUDGE SCHULTZ: You |betcha.

MR. 8STOUT: 1If that'ls the case, then
fine, Judge. Okay?

THE COURT: That's siimple. That made

it very simple.

JUDGE SCHULTZ: And,

your Honor, 1

don't know in addition whether or not I need to

address these issues that Mr. Stout

because, in fact,
very, very clear with him,
THE CQURT:
there,
JUDGE SCHULTZ: Okayl
| THE COURT: All right,
| JUDGE SCHULTZ: And,

has raised,

I answered his guestiocns and was

You don't have to go

I'11--

your Honor, it's

not sufficient for you to put me under oath and ask

me whether or not I'm an addict, or
anything like that?

THE COURT:
Mr. Chandler.

It's a list. 1If you

show it to Chandler, I don't care.

ELSIE R. PORTER, CCR,

LAS CRUCES, NEW MEXICO

Just give

575-523-8233

intoxicated, or

That's not sufficient?

the list to
don't want to

Just send it

RDR .

STATE'S

EXHIBIT
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STATE OF NEW MEXICO
Plaintiff,
Criminal Cause No.; CR-11-560
CR-11-1046
Judge|Leslie C. Smith
V.

MICHAEL MURPRBY,

Defendam.:

Motion for Reconsideration of Court’s Verbal Order of Production of Witnesy’
Prescription Medication{s} For Almost Five Years

COMES NOW the State of New Mexico, by and through Ninth Judicial Distriet
Attorney Matthew Chandler (Special Prosccutor), and does hereby respectfully request
that the Courl issue an Order clarifving its oral directive of witness Lisa Schultz to
produce almost ﬁvé years of her preseription medication(s), and issue an order denying
Defendant’s request for this itformation. The basis for this request is that the Qrder was
issued without any factual, or fegal, grounds, all as more fully set forth below.

1} On September 19, 2011, the Defense conducted its® fourth (dth) questioning of
Lisa Schultz (i.c. the Defense has now questioned this witness, including cross-

examination under sworn oath, for approximately eighteen plus hours). For the first time,

the ‘witness was asked il she was “on” certain medication(s)? The State objected and the

witness invoked her right 10 confidentiality pursuant to the Federal HIPPA law.

STATE'S
EXHIBIT

I\




2) During the hearing immediatcly after the statement, Defense Counsel complained

about the witness’s answer, In response, the Court ordered jthe witness to produce “In

Camera” a list of all prescription medications for the last four years.

3) Defensc presented no case law in support of his request

for this information.

4) No evidence was presented that the witness was, or 15, in any manner lacking in

memary, judgment, or competency.

5) No argument was presented that such information would be relevant, or

reasonably calculated to lead to the discovery of admissible evidence. as required by the

Rules ot Criminal Pfrocedure. See e.g. Rule 5-503 (C).

6) The State has not called into question the physical, or mental, status of the
witness,
7) The physical, or mental, state of mind, and/or status of the witness, is neither an

element of the offense(s) with which the Defendant is charged, nor an element of the

defenses to those charge(s). Consequently, any information ce

ncerning this topic is non-

discoverable pursuant to the rules of discovery, and the case law in New Mexico,

8) The charge of Bribery, e.g., in Docket CR-2011-1046. fis not based in any form or

fashion on the memory of the witness. In fact, it is widely ba

the Defendant’s own conversation with this witness, As such

sed on a tape recording of

. not even a “red herring”

arguwment concerning this witness’ memory or judgment <an be interposed by the

Defense, ;
1
1

9 The case law in New Mexico does not support this order for production of

prescription drug intormation of a witness. In fact. it does not

testimony concerning a witness™ illegal use of drugs, let alon

even support a request for

¢ preseription medication.,




prra— m y 2 I~

First, the cases refer to such issues as a witness’ prior drug a

ddiction (to heroin), illegal

drug trafficking/drug dealing, smoking a marijuana cigarette, etc, -- not {o orders for

preseription mediczilion. Sce respectlively, e.g., State_v. Blea, 101 N.M. 323, 681 P. 2d

1100 (NMSC ‘19845 (hereinafter referred to as “Blea”), State w. Racl, 117 N.M. 539, 873

P. 2d 285 (NMCA 1994) (hereinafier referred to as "Rael”), and State v, McDonald, 126

N.M, 44, 966 P. 2d 752 (NMSC 1998) (hereinatter referred 10

as "MeDonald™).

1)  Sccondly, these cases uniformly hold that even this information is not admissible.

Specifically. e.g., the New Mexico Supreme Court in "Bl

Defendant’s proposéd cross-examination of a State’s witness

a” upheld a decision that

on her prior drug addiction

was inadmissible. See “Blea™ at pages 326 - 327. With all due respect, if a witness’ prior

drug addiction to heroin is inadmissible, the State cannot logi
a witness’s list of presceription medication relevant. or how i
discoveryv of admissible evidence?
1) Of course, the case law does not allow the Defenda

|
information (e.g. erfJg dealing} at trial. As the Court of Appea

cally grasp how, exactly, is

an it reasonably lead to the

i s history of illegal drug

s stated in "Rael™:

“The danger of unfair prejudice from admission of the drug-related evidence. by

contrast, was great.... Evidence 1hat even a witness ha

d been involved with drugs

has been held to be properly excluded as unduly prejudicial under Rule 403. State

v. Blea. 101 N.M. 323, 327, 681 P. 2d 1100, 1104 (1
drug sales by a defendant charped with possession
the limit of Rule 403 even more clearly. See United S

D84). A mere allegation of
of a fircarm transgresses
ates v, Sullivan, 919 T', 2d

1403, 1416 (10th Cir. 1990), cert. denied. --- U.S. -,

113 S. Ct, 285,121 L. Ed.

2d 211 (1992). and cert. denied, --- U.S. ----. 113 S, Ct. 1013, 122 .. Ed. 2d 161

(117 N.M., 3437 (1993). In the present case. Rule 403
such prejudicdial evidence.” “Blea™ at 288-289.

prohibils the admission of

12)  The NM Supreme Court later cited this decision with approval for the proposition

that: “the danger of unfair prejudice from admission of drug related evidence... was




great”. “McDonaldi" at 738. Also, ¢.f State v. Mills, 94 N.M. 17, §06 P.2d 1111 (Ct.

App.), cert, denied, 94 N.M. 628, 614 P. 2d 545 (1980).

13)  Other statesiare in agreement with New Mexico. For example, “Texas courts have

consistently upheld;the exclusion of evidence of a witness’s prior drug use for general

impeachment purposes.... Texas courts “implicitly abolished the impeachment of

witnesses with evidence of drug addiction”. See Commera and_[ndustry Ins. Co..

Appellant v. Kimberly Ferguson Steward. Beneficiary to Bruce Steward, Deceased,

| :
Appellee (Tex-Appl. 201 1). Also, see, e.g.. U.S. v, Landron-Class. 714 F. Supp. 2d 278
| _

(US Dist. Ct., D. Puerto Rico 2010).

14)  Finally, 1t bears mentioning that the undersigned
|

permitting this sortiof' discovery against a witness to bribery. Indccl:d, such absence of
case law makes senée. Any such ruling would establish poor|public policy. It would not
only have a chi]ling!efféct upon those parties who might othetwise report illegal activity,
but it would also op:en the floodgates for this type of harassment to?occur. Specifically,
e, all witnesses 0 a crime, including police officers. and other ci:tizens {especially if

they have ever had a surgery; or a disability), could be ordered to produce years of their

prescription drug list.(s).

15)  Under these|circumstances, the Defendant has not been able to articulate or

establish any reasonable argument as to the relevancy or probative value of his request,

which makes this ﬁslhing expedition appear to be nothing more

a witness for coming forward with information about alieged ctimes of bribery.

1S undware of any case

than undue harassment of




WHEREFORE. based on the above set forth reasons, the State does hereby
respectfully request that this Court reconsider its’ previous|vetba} order, and deny the

Defendant’s request for her list of prescription drugs.

Respectfully submitred,

|
|
Matthew ;Chandier
9th Judicial District Attorney

‘ Special Pt:'osecutdr

417 Gidding, Suite 200
Clovis, Néw Mexico 88101
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i
STATE OF NEW MEXICO
COUNTY OF DONA ANA
THIRD JUDICIAL DISTRICT

|
STATE OF NEW MEXICO

MICHAEL MURPHY
Defendant,

ORDER RE: DISCLOSURE OF INFORMATION H
i
THIS MATTER having come before the Court on the ¢

open court on September 19, 2011, and the Court having heard

IZHAY 23 lm % 19

'riminal Cause No. CR-2011-560

CR-2011-1046
Judge Leslie C, Smith

Y WITNESS. LISA SCHULTZ

oral mdliOn of the Defendant in

the argument of counsel and the

witness Lisa Schultz, a!pd the Court being otherwise fully advised in the premises, finds the

following;:

ITIS ORDERED that Lisa Schultz shall prepare a list of any medications prescribed for

her by a physician from January 1,

to the Conrt for an in camera review on or before June 5, 2012,

determine what, if any, information from that list will be reveale

conditions of contidentiality.

Failure to submit a list will result in the witness being ba)

I'T IS SO ORDERED.

2007 through September 19,

2011. The list shall be submitted
Thereafier, the court wil]

d to the parties and under what

rred from testifying at trial.

g Approved telephonically Mag 22,2012
' LESLIE C. SMITH

DISTRICT JUDG

E PRO TEMPORE

STATE'S
EXHIBIT

12,
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STATE OF NEW MEXICO
COUNTY OF DONA ANA
THIRD JUDICIAL DISTRICT

i
STATE OF NEW MEXICO

v, Cri

MICHAEL MURPHY,
Defendant.

ORDER ON MOTION FOR RECONSIDERATION O

minal Cause No. CR-2011-560

CR-2011-1046
Judge Leslic C. Smith

N COURT’S VERBAL

ORDER OF PRODUCTION OF WITNESS’S P

RESCRIPTION

YEARS

MEDICATION(S) FOR ALMOST FIVE

THIS MATTER comes before the Court on the Motion ﬁlr Reconsideration on Court’s

tion of Witness’s Prescription Medication{

Verbal Order of Produc
' |

by the State on May 22, 2012. For the reasons stated herein, the C
well-taken and should bie DENIED.

1. The Court is awarc that there are certatn prescriptio
of which may include forgetfulness or memory loss. IFor example,

the drugs causing memory loss. These are the medications that the

looking for. The fact that a medication may contribute to memory

be character evidence as described under the Rules. See, e.g. NMR;

s} for Almost Five Years, filed

purt finds the motion is not

n medications, the side effects
benzediazepines arc among
Court will primarily be

loss or forgetfulness would not

A 11-608.

2. The cases offercd by the State in support of its moti

on are not relevant, The Court

is not seeking evidence of a present or past drug addiction, nor is the Court considering the list of

prescription medication for purposes of character evidence. At this

time, the Court simply wants

to review whether the medications taken by the witness at rhe relevant time have side effects that

include memory loss or forgetfulness.

T
'

STATE'S
EXHIBIT



3. Finally, as the State noted in its motion, on Scptemberl 19, 2011 the Court ordered
the witness, Lisa Schultz, to provide a list of prescription medication:s for the Court 1o review in
camera. Because this motion to reconsider was filed more than eightimonths after the Court’s
order, the Court considers '.lhis motion to be untimely.'

The Court will review the evidence in camera as ordered.

WHEREFORE,

IT IS ORDERED that the Motion for Reconsideration on Cci}urt’s Verbal Order of
Production of Witness’s Prescription Medication(s) for Almost Five [Years is DENIED, The
witness shalt deliver a list to the Court as ordered no later than June 5, 2012.

IT IS SO ORDERED,

Approved telephonically June 4, 2012
LESLIE C. SMITH
DISTRICT JUDGE PRO TEMPORE

'"T'he Court did order a stay that effectively halted the proceedings on November 21, 2011, but the stay was
medified in April, 2012 to clarify that the case is only stayed with respect to the misdemeanor charge.
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